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 IN THE COURT OF SESSIONS JUDGE::::NALBARI 
 

Criminal Revision Case No : 17/17 
 
  From the order and judgment dated 25/11/16 
passed by learned JM 1st class, Nalbari in Misc. Case No: 
92M/15 u/s 125 CrPC. 
 
Present :  S. Begum 
   Sessions Judge, 
   Nalbari.    
 
   Anil Das  
   S/O- Late Dhuti Ram Das 
   Vill- 2 No. Sagarkuchi 
   PS- Ghograpar 
   Dist- Nalbari (Assam) 
 
    ............. Revisionist /2nd party.     
 
    - VS  - 
 
   Jamini Das 
   D/O- Umesh Das 
   Vill- Paila 
   P.O.- Bar Digheli 
   Dist & P.S.- Nalbari (Assam)   
       
    …..... Opposite party/ 1st party.
  
 
 
APPEARANCE : 
 
Advocate for the Revisionist: G. Kalita & Jonali Das 

Advocate for the Opposite party : R.K. Barman & 
          N.K. Dutta 
 
Date of hearing                    : 30/11/17 
 
Date of Judgment                : 06/02/18 
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                                  J U D G M E N T  
 
 

1. The instant revision has been preferred u/s 

397/399 CrPC by Anil Das challenging the judgment and 

order dated 25/11/16 passed by learned JM 1st class, 

Nalbari Sayeda Sabina Jinnnat passed in connection with 

Case No : 92M/15 directing the 2nd party / revisionist to 

pay a monthly maintenance allowance of Rs. 1000/- 

(Rupees one thousand) to the 1st party and Rs. 2000/- 

(Rupees two thousand) to the son of the 1st party. 

2.  The gist of the petition filed u/s- 125 CrPC by 

the 1st party is that her marriage with the 2nd party Anil Das 

was performed before Sub Registrar office, Nalbari on 

12/03/99 and thereafter social marriage was also 

solemnized between them. Due to the marriage wedlock a 

male child named Jayanta was born after 2 years of the 

marriage. It is alleged that after the marriage the 2nd party 

used to torture her demanding dowry. It is alleged that 2nd 

party also used to torture her in intoxicate state. As the 1st 

party could not tolerate the torture caused upon her by the 

2nd party so she had to leave the matrimonial house on 

10/03/05 along with her son. Though after 7 days her 

father brought her back to the matrimonial house but the 

2nd party chased her from the matrimonial house. Having 

no other alternative 1st party had to take shelter at the 

parental house and since then she stayed at her parental 

house.  

3. The 2nd party resisted the claim of the 1st party by 
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filing WS denying all the allegation brought against him by 

the 1st party. The 2nd party contended that prior to his 

marriage with the 1st party he married one Dalimi Das and 

due to the conjugal life with Dalimi Das a male child was 

born to Dalimi Das.  The 2nd party admitted about the 

marriage with the 1st party and paternity of the child born 

from 1st party. The 2nd party denied demanding money from 

the 1st party and torturing the 1st party in demand of dowry 

and in intoxicated state. It is contended that He is an 

employee of Semi Govt. undertaking office and while he 

was transferred to Chennai on 28/04/06, the 1st party 

refused to accompany him to Chennai as she had illicit 

relationship with some other person and herself left 

matrimonial house and stayed with one Shri Karuna Kalita 

as his wife. It is contended further by the 2nd party that his 

monthly salary is Rs. 15,000/- (Rupees fifteen thousand) 

but he received only Rs. 7,000/- (Rupees seven thousand) 

after all the deduction and he has also the liability to 

maintain the child born from the first wife and he has to pay 

an amount of Rs. 2,000/- (Rupees two thousand) to his 

first wife as maintenance. It is submitted that the 1st party 

from her handicraft work and from her poultry firm earns 

Rs. 8000/- (Rupees eight thousand) per month and she is 

not entitled for any maintenance allowance. Under the 

above circumstances the 2nd party prayed for dismissal of 

the petition of maintenance filed by the 1st party. 

4.  The learned Trial Court after recording the 

evidence of both the parties and their witnesses granted 

monthly maintenance to the 1st party and her minor child to 
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the tune of Rs. 1000/- (Rupees one thousand) and Rs. 

2000/- (Rupees two thousand) respectively. 

5.  Being highly aggrieved with the decision of the 

learned Trial Court the revision has been preferred on the 

ground that the learned Trial Court did not apply judicious 

mind while passing the impugned judgment and order and 

that the judgment is erroneous in law and fact. It is 

submitted that the learned Trial Court did not appreciate 

evidence on record in its proper perspective and gave an 

erroneous decision. It is further stated that the 1st party is 

not the legally married wife of the 2nd party and is not 

entitled for any maintenance. The quantum of maintenance 

is also challenged as it is excessive. 

6.  In the instant case the learned counsel for 

revisionist submitted that the learned Trial Court ignoring 

the evidence on record erroneously held the 1st party as 

the legally wedded wife of the 2nd party and granted the 

maintenance in favour of 1st party erroneously. It is 

submitted that the 1st party who married the 2nd party, who 

had a 1st wife cannot be treated to be the legally wedded 

wife of the 2nd party and as such her claim for maintenance 

U/S- 125 CrPC is not maintainable. It is strenuously argued 

that as the 2nd party has proved by adducing sufficient 

evidence that he already married one Dalimi Das prior to 

the marriage with 1st party and as the 1st marriage was 

subsisting on the date of marriage with the respondent, so 

the marriage of 1st party with 2nd party is a void marriage 

and 1st party cannot be the legally wedded wife of 2nd party 

and she has no right to claim maintenance U/S- 125 CrPC. 
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7.  Learned counsel for the 1st party relying upon 

Badshah Vs Urmila Badshah and another reported in 

(2014) 1 SCC (Civ) 51 and (2014) 1 SCC 188 strenuously 

argued that the husband who duped the 2nd wife not 

revealing to her the fact of his earlier marriage cannot deny 

maintenance to the 2nd wife. It is submitted that the Hon'ble 

SC in the above referred case clearly held that a person 

who performs 2nd marriage by suppressing the fact of 1st 

marriage to the 2nd wife, he cannot be permitted to deny 

the benefit of maintenance to the 2nd wife taking advantage 

of his own wrong. 

8.  In the instant case, the 2nd party in his W/S 

claimed that prior to his marriage with 1st party his 

marriage was solemnized with Dalimi Das and one male 

child was born to Dalimi Das from the conjugal life with 2nd 

party. He, during his evidence also disclosed that his 

marriage with 1st party/ Jamini Das was performed on 

12/03/1999 and two years prior to the said marriage his 

marriage with Dalimi Das was solemnized. Out of his 

marriage with Dalimi Das, one male child named Jitumoni 

Das was born who is seventeen years old. It is also 

revealed that he performed marriage with Jamini Das as 

his 1st wife Dalimi Das left for Punjub. The witness for the 

2nd party DW-2, Atul Das also supported the evidence of 

2nd party relating to having his 1st wife whose marriage was 

performed with 2nd party prior to the marriage with 1st party/ 

Jamini Das. So, it is established by 2nd party that his 

marriage with 1st party Jamini Das was performed during 

the subsistence of 1st marriage with Dalimi Das. However, 
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nowhere the 2nd party claimed that prior to his 2nd marriage 

with Jamini Das/ 1st Party he revealed to her regarding his 

1st marriage. There is nothing on recored that 1st party had 

knowledge about 1st marriage of 2nd party prior to the 

marriage between 1st party with 2nd party. From cross 

examination of PW-1, Jamini Das/ 1st party, it transpires 

that she had no knowledge if the 2nd party had his 1st wife. 

So it is crystal clear that when marriage between 1st party 

and the revisionist was solemnized, the revisionist had 

kept the 1st party in dark about his 1st marriage. Hon'ble SC 

in Badshah's case reported (in 2014) 1 SCC 188 held that 

husband who duped the 2nd wife by not revealing about his 

earlier marriage cannot be permitted to take advantage of 

his own wrong and he cannot deny maintenance to the 2nd 

wife in such a case. 

9.  Relying upon the above decision of Hon'ble 

SC, I have no hesitation to hold that at least for the 

purpose of maintenance U/S – 125 CrPC, 1st party can be 

treated as the wife of the 2nd party and cannot be denied 

maintenance on the ground that she is the 2nd wife. 

10.  In the instant case, marriage between the 

parties and paternity of the child named Jayanta Das who 

born out of the marriage between the 2nd party and the 1st 

party is an admitted fact. The 1st party in her pleading as 

well as in her evidence brought allegation that since after 

the birth of her son, the 2nd party frequently tortured her 

physically in intoxicated state as the result of which 

ultimately she had to leave her matrimonial house on 

10/03/2005. While after few days she again returned to her 
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matrimonial house along with her father, the 2nd party 

refused to keep her in the matrimonial house and chased 

her from the matrimonial house. Since then she and her 

minor child used to stay at her parental house. The 

evidence of the 1st party was fully corroborated by her 

father PW-2, Umesh Das. He supported the facts 

regarding physical torture caused upon the 1st party by the 

2nd party as a result of which 1st party took shelter at his 

house. Evidence of the 1st party and her witnesses could 

not shaked by the 2nd party anyway. Nothing is found to 

disbelieve the evidence of 1st party. A married woman 

would never shatter her own marital life by bringing false 

allegation against the husband. No mother would deprive 

the minor child from the love and care of the father by 

leaving matrimonial house without any reason. Definitely 

due to the torture from the 2nd party, it became impossible 

on the part of the 1st party to live with the 2nd party under 

the same roof and she was bound to take shelter at the 

house of her parents. 

11.  It appears that the 1st party in-spite of the 

frequent torture stayed with the 2nd party almost for 6 years 

and while torture became unbearable she left the 

matrimonial house with the child. If the 1st party would 

have no intention to stay with her husband then she would 

not have stayed for almost 6 years with the 2nd party. 

Though the 2nd party alleged that the 1st party refused to 

go with the 2nd party while he was transferred to Chennai 

in the year 2006, yet the 2nd party failed to establish the 

said fact by adducing reliable evidence. The 2nd party 
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brought allegation on the character of the 1st party by 

disclosing that the 1st party has illicit relationship with one 

Karuna Kalita and she used to stay with Karuna Kalita. 

However, the said fact could not be established by the 2nd 

party by adducing evidence of any independent witness. 

Such a baseless allegation definitely caused mental 

harassment to the 1st party and it is also a just ground on 

the part of the    1st party to stay separately from the 2nd 

party. Apart from this evidence is lacking that the 2nd party 

tried to bring back the 1st party to the matrimonial house. If 

actually the 2nd party had any intention to lead conjugal life 

with the 1st party, then he definitely would have taken step 

for bringing his wife back by sending elderly persons of the 

village or the village Gaonburha or his family members. 

Noting is found that he took any initiative to bring back his 

wife to the matrimonial house. The 2nd party could not 

establish the fact that the 1st party left his house without 

any reason. The 2nd party also failed to establish that the 

1st party refused to live with the 2nd party due to her illicit 

relationship with Karuna Kalita. 

12.  Nothing transpires from record that the 2nd 

party kept any contact with the 1st party during her stay at 

parental house. Not a single penny was paid by the 2nd 

party to the 1st party and the minor child during her stay at 

her parents house. The 2nd party though claimed that the 

1st party had earning source of her own, yet the 2nd party 

failed to establish the said fact. 

13.  Learned Trial Court has correctly decided that 

the 1st party and her minor child is entitled for maintenance 
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from the 2nd party who in-spite of having sufficient income 

refused to pay maintenance to the 1st party and the minor 

child. 

14.  Now, let me come to the quantum of 

maintenance. Learned Trial Court has granted monthly 

maintenance @ Rs. 1000/- (Rupees one thousand) for the 

1st party and @ Rs. 2000/- (Rupees two thousand) to the 

minor child. It is claimed by the 1st party that the 2nd party is 

an employee of Hand-loom office, Guwahati and he earns 

monthly Rs. 38,000/- (Rupees thirty eight thousand). It is 

also deposed that educational cost of the child has 

increased to a great extent and she having no income 

source has been facing financial hardship. The 2nd party 

did not deny regarding his occupation as claimed by the 1st 

party. Though he stated that his salary is Rs. 15,000/- 

(Rupees fifteen thousand) per month and after deduction 

of loan etc., he receives only Rs. 7,000/- (Rupees seven 

thousand) per month but he has failed to establish the fact 

relating to deduction of loan etc. The 2nd party though 

claimed that he has the liability to pay maintenance to his 

1st wife and son but he has not able to prove the said fact 

by adducing any oral or documentary evidence. The 2nd 

party is an able bodied person having sufficient income. 

Considering the price hike of every essential commodity in 

the present day market and considering the fact of healthy 

upbringing and future need for education of the child and 

also considering the income of the 2nd party, I feel that 

maintenance allowance granted by the learned Trial Court 

is quite reasonable. I find nothing to interfere with the 
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quantum of maintenance granted by the learned Trial 

Court. 

15.  The revision petition is dismissed on contest 

without cost. The 2nd party is directed to pay the 

maintenance allowance to the 1st party and her minor child 

as fixed by the learned Trial Court from the date of passing 

of the judgment by the learned Trial Court. 

16.  Send back the LCR to the learned Trial Court 

along with a copy of this judgment. 

  Given under my hand and seal of this Court on 

this the 6th day of February, 2018. 

 

      Sessions Judge 
             Nalbari 
 
Dictated & Corrected by me 

 

Sessions Judge, Nalbari 


